About Filing a Claim for
Disability Benefits: Part 2

Insurers have many ways to avoid payment on claims.

By Jason Newdfield, Esq.

What Happens Once The Claim
For Disability Benefits 1s Filed

In part I (February 2005), the
process of filing a claim for disabili-
ty benefits, the issues that some-
times arise in the claim process,
and potential problems that must
be avoided in order to successfully
maintain a claim for disability ben-
efits were addressed. This article ad-
dresses some of the common rea-
sons insurers deny claims, addition-
al techniques utilized by the insur-
ers in the course of “investigating”
the claim, and advice on how to
protect yourself during this critical
time, where you are in both a
health and financtal crisis.

In my disability insurance prac-
tice, I see a variety of claim issues
that can destroy a claim or dramati-
cally alter a claimant’s rights. This
article will highlight some of these
issues and advise claimants on how
to recognize when the insurer is
not acting fairly.

I Need to File a Claim—What
Next?

Each claim for disability bene-
fits under the terms of a palicy of
insurance is guided by the actual
terms of the policy. Each insurer
has policy language on a myriad of
issues that can vary, from the defi-
nitiont of Yown occupation,” to the
inconstestability clause, to partial
or residual disability provisions.

We previously cautioned
claimants to review and analyze (or
have a professional review and ana-
lyze) the policy prior to filing a claim,
in order to strategize the claim issues
pre-filing. For many claimants who
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can perform some of the duties of
their occupation, the only available
claim might be a residual claim.
Thus, it is critical to understand what
a claimant's rights and obligations
are prior to filing a claim.

It is also vital to address your
impending claim with your treating
doctor. The treating physician is an
important player in the claim, be-
cause the insurer will seek to access
the doctor, whether through
records or otherwise, and an unsup-
portive doctor has the potential to
hurt a claim. Thus, the importance

of working with your treating
physician, and having the physi-
cian appreciate the contractual is-
sues and how they integrate with
the medical issues cannot be over-
stated. The treating physician must
be able to relate not only symp-
toms but restrictions and limita-
tions that one faces due to the
symptoms or conditions.

Now That I Filed the Claim,
What Should | Expect?

Once the insurer is notified of a
claim, the insurer will make contact
with the claimant, and will provide

the daimant forms to have complet-
ed, which usually include a claimant
statement, attending physician state-
ment, and an authorization form to
be returned to the insurer. There is
legal significance to each item that the
insurer seeks, and consequences relat-
ing to the information supplied, pro-
vided, or withheld. Thus, a daimant
must approach the response cautious-
ly and methodically.

The information sought by the in-
surer with the claimant statement re-
lates to the claimant's condition(s),
the onset of the condition(s), the re-
strictions and limitations resulting
from the condition(s), and work infor-
mation, including occupational du-
ties. A claimant must be conscious of
how to respond to this information
request, from the perspective of inte-
grating the relevant policy definitions
into the responses.

For example, a claimant may be
asked to provide a list of job duties,
listed in order of importance, or de-
fined by the amount of time dedicat-
ed to each task or duty. Innocently, a
claimant responds that as part of the
work day, he/she handles certain
functions like opening the mail, or
dealing with vendors. It is quite likely
that the insurer will take this informa-
tion and seek to argue that the
claimant is only partially disabled, if
he/she retains the functional capacity
to perform even these limited admin-
istrative functions.

Unless the physician is support-
ive and a, strong advocate, many
times the physician statement fails
to properly document the disability
sufficiently to qualify for benefits.
It is best to secure a physician nar-
rative to address areas that the

Continued on page 152
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physician statement may not cover
unless properly prompted by 2
claimant or his/her representative.

Access to Your information

As part of the claim, the insurer
is entitled to access information
from the claimant. The authoriza-

Hion is used by the insurer to access

information about the claimant
from third-parties. Quite often, the
authorization provided by the in-
surer 1s an oOver- :
reaching autho- §
rization, allowing
the insurer access
to financial infor-
mation and other
information that
is often irrelevant
to the claim (in
residual or partial
disability claims,
the financials are
relevant).
Claimants must
be aware of their
rights to substan-
tially restrict access to such materi-
als, and to modify the scope of any
authorization. An insurer will often
complain that it unreasonably re-
stricts their ability to render a claim
decision. If faced with this issue, it
is appropriate to request that the
insurer articulate its basis for claim-
ing entitlement to such a broad au-
thorization.

Qur prior article discussed the
insurers’ use of IME's (independent
medical examinations), FCE's
{functional capacity evaluations),
peer Ieviews, field investigations,
and/or surveillance. There are other
tools the insurer relies upon to in-
vestigate the claim—some of which
are clandestine and several of
which often result in the develap-
ment of material used by the insur-
er to deny or terminate a claim.
Each of these “tools” pose potential
problems for claimants.

Many insurers rely upon in-
house medical staff, who contact a
claimant’s treating physiclan to dis-
cuss the claimant's condition, re-
strictions and limitations. In
essence, the insurer’s medical staff
seeks to develop evidence from the
treating physician to demonstrate
that the claimant is not disabled,
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notwithstanding the physician's
certification of disability for the
claimant. Often, the insurer sends a -
jetter to the physician “confirm-
ing” the conversation and stating
that absent a quick reply, they ac-
cept the statements in the letter,
The letter, however, may either
distort the facts, or at a minimum,
cast them in light least favorable to
the claimant. Because'the physician
is often busy, or stmply fails to fe-
spond to the letter for other rea-
sons, the insurer deems the physi-
clan to agree with
the statements
and denies or ter-
minates the
claim.
To combat this
potential problem,
I counsel clients
that the insurer

ing physician by
telephone; rather,
all inguiries either
flow through my
office ot are done
in writing to the doctor. Then the in-
surer is prevented from atternpting to
miscast information, distort facts, or
otherwise develop erroneous informa-
tion, and knows that its conduct is
being carefully scrutinized.

Rescission of the Policy

Another tool used by insurers that
[ have dealt with on several occasions
is the ciaim by the insurer for rescis-
sion of the policy. This is an effort by
the insurer to cancel the contract, Te-
turn to the claimant any previously
paid premiums and to cease any con-
tractual relationship. The basis for
such a claim i5 usually predicated
upon a misstaternent in the policy ap-
plication, or some other claim of fraud
in the inducement.

Essentially, the insurer states that
it relied upon certain statements of
the cdlaimant in order to issue a policy
and those statements were untrue.
The law on this topic-s generally fa-
vorable to the insurer and leaves
many claimants without coverage
that was paid for many years. Below is
a true-to-fife factual scenario that will
highlight the issue.

A claimant files a claim based
upon anxiety and depression. The
Continued on page 153
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claim is denied and the claimant
proceeds to litigate his claim, bring-
ing an action in Federal Court
(muost cases litigated in Federal
Court proceed more quickly). Dur-
ing discovery in the litigation, de-
fense counsel accessed documents
from claimant’s general physician
(in addition to the treating physi-
cian for the condition). Those
records indicated that during a rou-
tine office visit, he had complained
to the general physician about feel-
ing anxious. The physician pre-
scribed medication, which the
claimant did not recall even taking,
and the issue was never again raised
by the claimant to the physician.

Nonetheless, pecause the
claimant did not report the infor-
mation on his policy application,
an argument existed that the appli-
cation was falsely completed, and
induced the company to issue a
policy that it otherwise would not
have issued in that form. Thus, 2
claim for rescission was developed.
That issue led the clajmant to re-
solve his litigation at 2 substantially
reduced value from its real worth in
the absence of the issue, because
the possibility existed that the
claimant would have lost the litiga-
tion and received nothing.

This example brings several issues
up for discussion. First, as was ad-
dressed in earlier PM articles by Dr.
Daniel Lefkowitz, the application pro-
cess is crucial, and any misstaternents
could be fatal to a claim. Thus, work-
ing with a professional il the applica-
tion process (whether broker or attor-
ney), is important. Second, it is imper-
ative to be honest at every stage of the
process, whether o the initial applica-
tion or when making @ claim. A mis-
statement can ruin a claim, even
where it was an innocent misstate-
ment. Depending upon the jurisdic-
tign, even innocent misstaternents can
be grounds for tescission of the policy.

What Basis Does the insurer
Have to Deny My Claim?

There are a number of common
reasons provided by insurers when
a claim is denied. These include is-
sues relating to a lack of objective
proof supporting the claim, filing a
claim for secondary gain, or the po-

Continued on page 154
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tential loss of a professional license. Each of these rea-
¢ons can serve as a plausible rationale for denial of a
claim, but are often simply an excuse to justify the de-
nial of a legitimate claim.

Where a claim is predicated upon conditicns where
there are no “objective” test results or other data to
support a claim, it seems improper for the insurer to
deny a claim on that ground.

Unfortunately, some of these conditions, incuding
fibromyalgia, chronic fatigue, and depression, rely
upon mostly clinical and/or subjective proof for diag-
nosis. These claims are among the most disputed types
of claims for this Teason. Involving an advocate at the
outset can assist in marshailing claim support and im-
proving the likelihood of an accepted claim.

Insurers often argue that the medical professionals claim
disability for “secondary gain.” In essence, they contend that
the doctor has a finandial incentive to become or remain dis-
abled, particularly where the policy is an “own occupation”
policy, where the professional could change careers and po-
tentially collect substantial benefits, These issues are chal-
lenging to face, but can normally be overcome by develop-
ing claim supportina varjety of ways.

Loss of License
The loss of a license to engage in one's profession can
act as a bar to a claim {n some Cases; however, a claiman-

t's rights under the policy will normally vest at the time
of the disability. Thus, a claimant who is disabled and
thereafter loses his/her license should be considered dis-
abled and entified to benefits, Many insurers, however,
view the loss of a license as a legal disability that does not
allow recovery of benefits because the claimant Is not “al-
lowed” to engage in his/her occupation, as opposed to
inable” to engage in his/her occupation.

From the practical standpoint, the insurer believes
that a litigated case involving a revoked or suspended
Jicense will not engender sympathy at trial. Thus, the
insurers aggressively deny or terminate these claims.

While these are some of the issues faced by claimants
in the process of ap-
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